


Factors to Consider when Making a Determination: Bona Fide Debt

1. The name given to the certificates evidencing the indebtedness
2. The presence or absence of a fixed maturity date
3. The source of payments
4. The right to enforce payment of principal and interest
5. Participation in management flowing as a result
6. The status of the contribution in relation to regular corporate creditors
7. The intent of the parties
8. “Thin” or adequate capitalization
9. Identity of interest between creditor and stockholder
10. Source of interest payments 
11. The ability of the corporation to obtain loans from outside lending institutions
12. The extent to which the advance was used to acquire capital assets and
13. The failure of the debtor to repay on the due date or to seek a postponement. 


The course case Ellinger (470 F3d 1325) upheld and referenced to Lane (742 F 2d 1311) 

